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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application,
as the one may be against such order, to the appropriate authority in the following way :

ildl pr gr#Reau 3mar
Revision application to Government of India :

() atu 3Tl«i zyca are~u , 1994 #t Ir rn ,fr'Ef ~~ 1'TPwIT cfi 6fR ~- ~cfd'
tITTT cpl ~-tTRT cfi ~~ ~ cfi 31'dT@ :f!~'l'a-TUT 3fm~ 3ltll"f x:rfucr, 'l:rffif x=fxcpjx, furn
+ianrera, ls«a @mm, atft if5ra, la tu Ta, ir mrf, { facet : 110001 cpl cb°r ~
arfg
(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 11 0 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :

(i) z,Re I at gr~ a mm i ua ft zrf argy fan averur zu or1 argra i
a fa8l qagrrqrurtr i m uma gg nf ·tr, m fcITTfr 'f{O-Sl~II"< m~ ~ "ql-g
ae f9fl arum i u fa rusr i gt nr at 4fut a tr g& 3)l

(ii) In case of any loss of goo w.1:1-4">t'P-.t.t1 s occur in transit from a· factory to a
warehouse or to another factory ouse to another during the course of
processing of the goods in a wareh ether in a factory or in a warehouse.
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(A) In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods
which are exported to any country or territory outside India.

(B) In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

3if war<a #t sure zyccn mar af ui sq@l #fzm #t n{ & sit h sr uit gr
nrl vi Ru # ya1fa 3ga, r@a gr uiRa at wra u u rafa 3rf@)Pu (i.2) 1998
'c!NT 109 IDxT frrp@~ ~ 61" I

(c) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed
under Sec.109 of the Finance (No.2) Act, 1998.

(1) 4ha swa zca (r8)a) fura#1, 2oo1 fm s siif FciPIFcft:c >[q"'5! ~ ~-a Tf c:'r
4Raif i, hf 3mar uf sr )fa feta f.r TIA nRa # flu qci3men vi 3r4la am at
at-at ,fji a er fr 3raaa fhu utar af@gtr Tr zrar z. nl grgfhf a siaifa err
35-~ if frr't.Ttfur #t a q1arr rqd a mer €tr-6 rear# uf ft &)fl aRegy

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the
date on which the order sought to be appealed against is communicated and
shall be accompanied by two copies each of the 010 and Order-In-Appeal. It
should also be accompanied by a copy of TR-6 Challan evidencing payment of
prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major
Head of Account. ·

(2) RfaGr 3rear # rel uzi ivm i:fc!5 Gil4 a?t na an st at sq1 20o/- ct>'Tfr :fRlfl
l ulg 3jkz uiii ieaa an va cl f.r 'G'l:flcIT m ID 1 ooo1- #l #a ·4TI al Gr1

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount
involved is more than Rupees One Lac.

#)mar gyca, tr suer zyva vi ara ar9ta +man@raut uf an9ts.
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) a4hr surd yen anf@e~ma, 1944 cn'l t.TRr 35-~/35-~ er; 3TI'ff@ :-

Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

qRRaa 4Roa 2 (1)a i rag 3rm # 3rarat al 3rf)a, srflcl m # #) yen,
at area yea vi hara ar4lat1 mrnf@rw (free). at ufga &ala 4)f8at,

3h51-{c;lfllc; B 2nd '8@1, ist§J-JleJ1 'J-rcr,=r ,'3ffRcll ,PR~1,:S-J$J-lc'distl~ -380004

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2nd floor,Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004.
in case of appeals other than as 2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3
as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand
/ refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form
of crossed bank draft in favour of Asstt. Registar of a branch of any nominate
public sector bank of the place where the bench of any nominate public sector
bank of the place where the bench of the Tribunal is situated.

(3) zuf za 3mar i a{ pa sr?vii an arr ta & vr@ts pi sitar fg #) ml :f@H
~ cM ~ fcl:R.n "GfAT -=crrf%i:: ~ "ffQZT cf> sh g; fl f frat udl nrf a aa a fg
zrenfRef rflhr Inf@raut at va r4la u ta wt al ya 3rraa f}an urar at
In case of the order covers a number of order-in-Original, fee for each 0.1.0.
should be paid in the aforesaid manner notwithstanding the fact that the one
appeal to the Appellant Tribunal or the one application to the Central Govt. As
the case may be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of
Rs.100/- for each.

(4) araraa zyca arf@e/fr 497o Jen igif@ a1 313qP-4 # -3@l1"ff frrmfur ~~Tx '3ch:'f
3r7ea zur Te mar zrenfnf fufr 1f@raarh arr i r@) al ga IR q 6.6.so h
'cnl "llll!IC'llf ~~~~~I

One copy of application or 0.1.0. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed
under scheduled-I item of the court fee Act, 1975 as amended.

(5) a it v#if@r mcaf pl [irur ar fuii al 3jk sf) art anaffa fut una & uit
v#tat z,ea, a8tu Galyen qi arm or@ltu znznf@raw (aruff@af@) ma, 1e82 a
frrf%"ff t I

Attention in invited to the rules covering these and other related matter
contended in the Customs, Excise & Service Tax Appellate Tribunal (Procedure)
Rules, 1982.

(7) flt zyca, aha sgrz gen vi hara a4l#tu nrzur@raw (free), ,fa arfhl
~ ~ cmfoq BM (Demand) ~ ~ (Penalty) cfiT 10% tJ9 st a5a 2#faf ?1re«if@,
~tJ9 i3fm 10~~ '®' !(Section 35 F of the Central Excise Act, 1944, Section 83 &
Section 86 of the Finance Act, 1994)

44lu3ala yeas3j tarasb oiafa,mfrgt "afara]i"Duty Demanded) 
(i) (Section) is +up basaefRaft;
(ii) fur+raaz#fez shfr,
(iii) &dz2fezfuiafu6a a<a 2u if.

s uq&surviRa an@la i uga q@sral geara i, srh arfaaasbfuqasf aat
fearrue.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited,
provided that the pre-deposit amount shall not exceed Rs.10 Crores. It may be
noted that the pre-deposit is a mandatory condition for filing appeal before
CESTAT. (Section 35 C (2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

< 3narh uR erfh ,frasur kwar wsiyea srrar zyeau aus f4a1Ra st atiifuye
~ 10% W'fd'R° 'CR '3ITT s@i#a aus R4aRa staa avek 10 WTd'R 'CR c!ft' 'Gl'T~~I

In view of above, an appeal · ;r,aer shall lie before the Tribunal on
payment of 10% of the duty demand .6rJ!ftY and penalty are in dispute, or
penalty, where penalty alone is in di \·~
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F.No. GAPPL/COM/STP/2703/2022-Appeal

ORDER-IN-APPEAL

The present appeal has been filed by Mis. Manish Bhanuprasad Patel, 35, Super

Bungalows, Opp. Science City, Sola Santej Road, Sola, Ahmedabad - 380060 (hereinafter

referred to as "the appellant") against Order-in-Original No. GST-06/D-VI/O&A/26

/Manish/AM/2022-23 dated 26.05.2022 (hereinafter referred to as "the impugned order") passed

by the Assistant Commissioner, Central GST, Division VI, Ahmedabad North (hereinafter

referred to as "the adjudicating authority").

2. Briefly stated, the facts of the case are that the appellant are holding PAN No.

ASJPP696 I G. On scrutiny of the data received from the Central Board of Direct Taxes (CBDT)

for the FY 2014-15, it was noticed that the appellant had earned an income of Rs. 17,43,258/

during the FY 2014-15, which was reflected under the heads "Sales / Gross Receipts from

Services (Value from ITR)" filed with the Income Tax department. Accordingly, it appeared that

the appellant had earned the said substantial income by way of providing taxable services but

had neither obtained Service Tax registration nor paid the applicable service tax thereon. The

appellant were called upon to submit copies of Balance Sheet, Profit & Loss accounts, Income

Tax Returns, Form 26AS, for the said period. However, the appellant had not responded to the

letters issued by the department.

2.1 Subsequently, the appellant was issued a Show Cause Notice No. GST-06/04-

671/O&A/Manish/2020-2 I dated 29.09.2020 demanding Service Tax amounting to Rs.

2,15,466/- for the period FY 2014-15, under proviso to 'Sub-Section (1) of Section 73 of the

Finance Act, 1994. The SCN also proposed recovery of interest under .Section 75 of the Finance

Act, 1994; and imposition of penalties under Section 76, Section 77 and Section 78 of the

Finance Act, 1994. The Show Cause Notice also proposed demand of unquantified Service Tax

for the FY 2015-16 and FY 2017-18 (upto Jun-2017) under proviso to Sub-Section (1) of Section
73 of the Finance Act, 1994.

2.2 The Show Cause Notice dated 29.09.2020 was adjudicated vide the impugned order by

the adjudicating authority and the demand of Service Tax amounting to Rs. 3,14,363/- was

confirmed under Section 73(1) of the Finance Act, 1994 along with Interest under Section 75 of.

the Finance Act, 1994 for the period from FY 2014-15 to FY 2016-17 considering the service

provided by the appellant falls under Work Contract Service and after giving abatement benefit

of 60% as per Rule 2A(ii)(A) of the Service Tax (Determination of Value) Rules, 2006 . Further

(i) Penalty of Rs. 3, 14,363/- was also imposed on the appellant under Section 78 of the Finance

Act, 1994; (ii) Penalty of Rs. 10.000/- was imposed on the appel 'on 77(1)(a) of

the Finance Act, 1994 for failure to take Service Tax Regi : enalty of Rs.
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1,20,000/- was imposed on the appellant under Section 70(1) of the Finance Act, 1994 for not
furnishing service tax returns.

3. Being aggrieved with the impugned order, the appellant preferred the present appeal on
the following grounds:

• The appellant engaged in the business of providing services and trading of printing
materials.

• The nature of services provided by the appellant includes goods as well as services, and

not purely services in a financial year. Services rendered is in respect of printing on

different types of materials whereas trading of goods include printing material of
different types.

• The appellant has not obtained Service Tax registration as per the exemption provided

under clause 2(viii) of the Notification No. 33/200 12-ST dated 20.06.2012. The

aggregate taxable value of the appellant has been below the threshold limit of Rs. l 0

Lakhs as provided in the Notification No. 33/2012-ST dated 20.06.2012.

• The appellant submitted that in advertently, the consultant of the appellant while filing

the ITR during the disputed period recorded the total sales of sale of trading of goods and

services in the column of sale by services. It is submitted that this is a clear case of

inadvertent wrong selection of category while filing the return. It is submitted that it is a

bona fide mistake on the part of the consultant. However, it is submitted that the same has

been recorded correctly in the Profit and Loss Account of the appellant.

• The adjudicating authority erred in demanding Service Tax on the appellant for the

disputed period on the premise that. the appellant is providing works contract services. It

is submitted that the SCN did not propose to demand Service Tax on the basis or works

contract services. The demand proposed in the SCN was limited to the differential value

qua STR3 and 26AS. The adjudicating authority by demanding Service Tax on works
contract service has travelled beyond the SCN.

• It is well settled law that the SCN is the foundation ofdemand and any subsequent orders

cannot raise d us» not been alleged in the SCN. It is submitted that where

adjudication grounds not listed in the SCN, such order is violation
ofprinciple s liable to be quashed.

5
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• In this regard the appellant relied upon the following case laws:

a) Rusapi Containers v Commissioner (Appeals) reported in [2014] 43 taxmann.com
385 (Guj)

b) M.K. Industries Commissioner of Central Excise, Daman reported m 2013 (31)

S.T.R. 59 (Tri.-Ahmd.)

• The adjudicating authority has confirmed demand of Service Tax on the income received

for providing works contract services, however, the SCN does not propose to demand

Service Tax on works contract. In fact, the SCN solely proposes to demand Service Tax

on the basis of total amount paid/credited or sales/gross receipts from services (from

ITR). Therefore, the Impugned Order is beyond the scope of SCN and required to be set
aside.

• The adjudicating authority has erroneously demanded service tax on the income received

for providing works contract service by way of designing and printing services along

with materials. The appellant have submitted that they are mainly engaged in trading of

goods and only a marginal portion is engaged in rendering of services. The appellant

have submitted that the appellant does not in any way provide works contract services.

• Section65B (54) of the Act defines works contract as under:

65B. Interpretations.

I this Chapter, unless the context otherwise requires,(54) "works contract" means a

contract wherein transfer ofproperty in goods involved in the execution ofsuch contract

is leviable to tax as sale ofgoods and such contract isfor the purpose of carrying out

construction, erection, commissioning, installation, completion, fitting out, repair,

maintenance, renovation, alteration of any moveable or immovable property or for

carrying out any other similar activity or a part thereof in relation to such property;

• It is submitted that along with printing the appellant have provides services of graphic

designing. Services of graphic designing will not amount to transfer of property of goods.

In fact, as enumerated in point (b) above, the services provided cannot be classified in

any of the activities mentioned in the second limb of the definition.

• Printing of the brochure designed by the appellant does not involve any activity related to

construction, erection, installation, commissioning, completion, fitting out, maintenance,· g'
repair, alteration, renovation or any other similar activity. All these activities relate to

. . , .

physical changes to a structure of immovable or movab. za er, in the
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present case, the appellant have mainly carried out trading and even otherwise, designing

of brochure and printing is two different actiyities and will not amount to providing
works contract services.

• further, the adjudicating authority has relied on Ruic 2A of lhe Service Tax

(Determination of Value) Rules, 2006, However, the appellant have submitted that the

adjudicating authority has erroneously placed reliance on Sr. No. (ii) (A) of the Rule 24

of the Service Tax (Determination ofValue) Rules, 2006.

• It is pertinent to note that services provided by the appellant does not fall within the

definition original work. The definition of original works relates to construction,

alteration, addition, erection, commissioning or installation to immovable or movable

property which is not even closely related to the services provided by the appellant.

Therefore, the adjudicating authority has erred in demanding Service Tax on income

received for providing works contract service when in reality the appellant does nol

provide works contract service. This shows that the adjudicating authority has erred in

interpreting the provisions and has demanded Service Tax along with interest and penalty
without considering the facts of the case ..

• During the course of investigation, the appellant provided sample invoices lo the

Department along with their reply dated 29.10.2020. However, the adjudicating authority

has conveniently taken into consideration sale invoices issued to M/s Alpha College of

Engineering & Technology and M/s Biotrex Nutraceuticals for designing services, in

isolation. The Appellant as stated above, mainly engages in trading of goods. The

adjudicating authority ought not rely on standalone invoices and demand Service Tax on
the total sale invoices.

• The appellant is engaged in trading of goods and charging VAT on the same. The

adjudicating authority has not taken into consideration invoices wherein VAT is charged.

Without prejudice to above, in case the appellant is held liable to pay Service Tax on total
sales, it will amount to double taxation.

• The adjudicating authority ought to have considered the submission and invoices

submitted by the appellant in whole and not in parts which are convenient to them. This

action of the adjud' '. ' clearly shows that the impugned order against the

appellant was p e and is illegal and bad-in-law.

7
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• The adjudicating authority has raised demand of Service Tax on the basis of differential

value of income for providing services which is calculated from the Reconciliation

statement for the disputed period while relying on income as per ITR and Form 26AS. It

is pertinent to mention that the SCN has not specified information regarding the

transaction or service provider. The SCN and the impugned order has blindly relied on

ITR and Form 26AS even when the appellant in its letter dated 29.10.2020 has explained

that the consultant of the appellant has wrongly recorded total sales in sales by services.

In this regard the appellant relied upon the following case laws:

a) Centre for Entrepreneurship Development Vs. C.C.E., Bhopal reported in 2017 (4)
GSTL 338

b) Alpa Management Consultants Pvt. Ltd. Vs. CST, reported in 2007(6) S.T.R. 181
(Tri. - Bang.)

c) MIs. Luit Developers Pvt. Ltd. Vs. COST & Central Excise, reported in 2022-TlOL-
180-CESTAT-KOL

d) Forward Resources Pvt. Ltd. Vs. C.CE. & S.T., Surat-I in Service Tax Appeal No.

10024 of2020 in Final Order No. A/10801/2022 dated 15.07.2022

• Therefore, on the basis of the Notification No. 33/2012-ST dated 20.06.2012, the

appellant is not liable to register with the Service Tax Registration as the taxable value of

services for the period FY 2014-15 is Rs. 7,97,471/-, for the period FY 2015-16 is Rs.

8,12,452/-, and for the period FY 2016-17 (up to June 2017) is Rs. 8,27,680/-, whichare
below Rs. 10 Lakh.

• Without being prejudice to the above, the adjudicating authority erred by not considering

the fact that the amount mentioned in the Income Tax Return against the heading "Sales

of Services" includes Sales of goods. The appellant's consultant inadvertently clubbed
and disclosed the same in the Income Tax Returns.

r .
• It is submitted that trading of goods is covered under the negative list as provided under

Section 66D(e) of the Act, 1994. Therefore, the same is not liable to be taxed under the

Service tax regime. The appellant crave leave to submit, rely upon the additional

document in relation to trading of goods at the time of the hearing.

• The adjudicating authority ought to have considered that extended period of limitation

ought not to have been invoked in the present case as the Show Cause Notice was issued
on 29.09.2020 for the pe: 5and therefore, demand for the disputed

period is barred by limit period of limitation ought not to have
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been invoked. In fact, in the present case for the period 2014-15, the Show Cause Notice

dated 29.09.2020 is beyond the limitation period of five years. The larger period of

limitation can be invoked only on those grounds which are specifically provided under

the Statute viz. is suppression, omission or failure to disclose information with intent to

evade the payment of service tax. If the department seeks to invoke the extended period

of limitation on the ground other than those mentioned in the statue, then such invocation

of extended period of limitation is bad in law.

• The adjudicating authority ought to have appreciated that the extended period of

limitation can be invoked only where an escapement of tax has been occasioned by the

suppression, omission or failure to disclose wholly or truly all material facts required for

verification of assessment by the appellant or where the appellant had an intention to

evade the payment of tax, whereas in the present case, none of the ingredients for

invoking larger period in satisfied. In this regard, they have relied following decisions:

a) Simplex Infrastructures Ltd. Vs. Commissioner of Service T'ax, Kolkata - 2016
Tl 0L-779-HC-KOL-ST.

b) Delhi International Airport Ltd. Vs. Commissioner of CGST - 2019 (24) GSTL 403
(T).

c) Binjrajka Steel Tubes Ltd. Vs. Commissioner ofC. Ex. - 2016 (342) ELT 302 (T)

d) Roma Henny Security Service Pvt. Ltd. Vs. Commissioner of Service Tax, Delhi

2018 (8) GSTL 239 (Del.)

• The appellant have submitted that for the reasons set out herein above, the entire demand

itself is unsustainable as the appellant is not liable to pay Service Tax for the disputed

period. Hence, no interest and penalty can be imposed.

• The adjudicating authority ought to have appreciated that there was no ill intention on the

part of the appellant to evade payment of Service tax. The appellant have submitted that

in terms of settled law, penalty under Section 78 of the Act can be imposed only when

service tax has not been paid by reason of fraud, collusion, willful misstatement or

suppression of facts with intent to evade payment of service tax. In the absence of such

circumstances, the imposition of penalty is clearly unsustainable. The adjudicating

authority ought to 1 t none of the ingredients for applicability of

Section78 of the with in the impugned order passed by the
adjudicating author'

9
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• Further, the adjudicating authority has wrongly imposed penalty under Section 70(1) of

the Act read with Rule 7C of the Service Tax Rules, 1994 and penalty under Section 77

of the Act when the appellant is not liable to take registration under Service Tax since the

amount of taxable services is under Rs. 10 Lakhs. The appellant bonafidely has not filed

the returns since the taxable services for the disputed period was below Rs. 10 Lakhs.

4. Personal hearing in the case was held on 23.06.2023. Shri Ashish Agarwal, Chartered

Accountant, appeared on behalf of the appellant for personal hearing. He reiterated submission

made in appeal memorandum and those in the additional written submissions had over at the

time of personal hearing. He submitted that the appellant earned income from sale of goods as

well as supply of services. However, inadvertently in the ITR, the entire income was shown from

sale of services in one financial year and from sale of goods in another financial year. However,

the appellant had submitted sample invoices for both sources and the same is also reflected in the

profit and loss account. The appellant in their appeal memorandum has shown bifurcation of

income from sale of goods and from sale of services year wise. It may be seen that income from

sale of services is below the threshold limit in each of the financial year. Therefore, the appellant

is eligible for threshold limit of exemption. He undertook to submit profit and loss account for

pervious years i.e. FY 2013-14. He requested to set aside the order in original.

4.1 The appellant vide their mail dated 05.07.2023 submitted copies of Profit & Loss

Account, Balance Sheet, and Income Tax Return for the FY 2013-14.

5. I have carefully gone through the facts of the case, grounds of appeal, submissions made

in the Appeal Memorandum, during the course of personal hearing and documents available on

record. The issue to be decided in the present appeal is whether the impugned order passed by

the adjudicating authority, confirming the demand against the appellant along with interest and

penalty, in the facts and circumstance of the case is legal and proper or otherwise. The demand
pertains to the period from FY 2014-15 to FY 2016-17.

6. I find that in the SCN in question, the demand has been raised for the period FY 2014-15

based on the Income Tax Returns filed by the appellant. Except for the value of "Sales of

Services under Sales / Gross Receipts from Services" provided by the Income Tax Department,

no other cogent reason or justification is forthcoming from th4 SCN for raising the demand
"against the appellant. It is also not specified as to under which category of service the non-levy

of service tax is alleged against the appellant. Merely because the appellant had reported receipts

from services, the same cannot form the basis for arri · n that the respondent
was liable to pay service tax, which was not paid by t find that CBEC had,
vide Instruction dated 26.10.2021, directed that:

10
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"It wasfurther reiterated that demand notices may not be issued indiscriminately based

on the difference between the ITR-TDS taxable value and the taxable value in Service Tax
Returns.

3. It is once again reiterated that instructions of the Board to issue show cause notices

based on the difference in ITR-TDS data and service tax returns only q/ier proper

verification of .facts, may be followed diligently. Pr. Chief Commissioner /Chief

Commissioner (s) may devise a suitable mechanism to monitor and prevent issue of
indiscriminate show cause notices. Needless to mention that in all such cases where the

notices have already been issued, adjudicating authorities are expected to pass a

judicious order afterproper appreciation offacts andsubmission ofthe noticee."

6.1 In the present case, I find that letters were issued to the appellant seeking details and

documents, which were allegedly not submitted by them. However, without any further inquiry

or investigation, the SCN has been issued only on the basis of details received from the Income

Tax department, without even specifying the category of service in. respect of which service tax

is sought to be levied and collected. This, in my considered view, is not a proper ground for
raising of demand ofservice tax.

7. I also find that the appellant have also contended that the demand is barred by limitation.

·In this regard, I find that the due date for filing the ST-3 Returns for the period April, 2014 to

September, 2014 was 14
th
November, 2014 (as extended vide Order No. 02/2014-ST dated

24.10.2014). Therefore, considering the last date on which such return was to be filed, I find that

the demand for the period April, 2014 lo September, 20 I 4 is time barred as the notice was issued

on 28.09.2020, beyond the prescribed period of limitation of five years. I, therefore, agree with

the contention of the appellant that, the demand is time barred in terms of the provisions· of

Section 73 of the Finance Act, 1994. Therefore, the demand on this count is also not sustainable

for the period from April, 2014 to September, 2014, as the same is barred by limitation. In this

regard, I also find that the adjudicating authority has not taken into consideration the issue of

limitation and confirmed the demand in toto.

7.1 For the remaining period from October, 2014 to March, 2015, the due elate of filing ST-3

Return was 25" April, 2015. However, due to COVID pandemic, in termsofrelaxation provision

of Section 6 of Chapter V of the Taxation and Other Laws (Relaxation of Certain Provisions)

Ordinance, 2020 (No.2 of 2020) dated 31.03.2020, and the CBIC Notification G.S.R. No.

4 18(E), dat -- e Central Government had extended the time limit in the taxation and

rdinance, where the time limit specified in an Act falls during the
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period from 20" March, 2020 to 29" September, 2020, the same shall stand extended to 31"

March, 2021. In the instant case, the due date for issuing SCN was 24" April, 2020, but the same

was issued on 28" September 2020. Considering the relaxation provided vide above Ordinance

in the time limit for issuance of SCN, I find that the notice covering the period from October,

2014 to March, 2015 was issued well within extended period of limitation of five years and is

legally sustainable under proviso to Section 73(1) of the Finance Act, 1994.

8. On verification of sample invoices submitted by the appellant, I find that the appellant is

engaged in the business of providing designing services and trading of printing materials. I also find

that the adjudicatingauthority has confirmed demand of Service Tax considering the service

provided by the appellant as Work Contract Service and also extended benefit of abatement as per

Rule 2A(ii)(A) of the Service Tax (Determination of Value) Rules, 2006. However, by no stretch of

imagination, the service provided by the appellant can classified under the Work Contract Service.

Thus, I find that the adjudicating authority erred in confirming the demand of service 'tax

considering the service provided by the appellant as Work Contract Service. I also find that the

adjudicating authority not considered the contention of the appellant that they have provided

services as well as also engaged in trading of goods and also paid applicable VAT on the goods

Traded, which can be easily verifiable from the sample copies of invoices submitted by the

appellant. The adjudicating authority by relying two invoices for services, has came to conclusion

that the service provided by the appellant falls under Works Contract Service, which is not correct.

Thus, the impugned order passed by the adjudicating authority bad-in-law and legally not
sustainable.

9. On verification of the invoice wise worksheet and Profit & Loss Accounts submitted by

the appellant, I find that the appellant is engaged in trading of goods and received income

amounting to Rs. 9,45,787/- during the FY 2014-15, Rs. 10,35,177/- during the FY 2015-16 and

Rs. 11,89,208/- during the FY 2016-17. The sale of goods / tradingof goods falls in Negative

List as per Section 66D(e) of the Finance Act, 1994. Hence, the appellant are not liable to pay

service tax on the said amount. Section 66D(e) of the Finance Act, I 994 reads as under:

"SECTION 66D. Negative list ofservices.--

The negative list shall comprise ofthefollowing services, namely :

(a)

(e) trading ofgoods; "

9.1 I also find that the taxable value of servi Jpellant during the FY 2014

15 is Rs. 7,97,471/-, during the FY 2015-16 is ring the FY 2016-17 is Rs.

12
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8,27,680/-, for which the appellant contended that they are eligible for threshold limit of exemption

as per the Notification No. 33/2012-ST dated 20.06.2012. In this regard, I find that the total value of

service provided during the Financial Year 2013-14 was NIL as per the Profit & Loss Account and

Income Tax Return submitted by the appellant, which is relevant for the exemption under

Notification No. 33/2012-ST dated 20.06.2012 for the FY 2014-15.I also find that the total taxable

income received by the appellant was Rs. 7,97,471/- during the Financial Ycar 2014-15 and hence

the appellant are eligible for benefit of exemption of Rs. 10,00,000/- during the FY 2014-15 and the

appellant not liable to pay any service tax on the income received by them during the FY 2014-15.

9.2 I also find that during the FY 2015-16 and FY 2016-17, the taxable income of the appellant

remained below the threshold limit of exemption as per the Notification No. 33/2012-ST dated

20.06.2012. Therefore, the appellant also not liable to pay any service tax on the income received
by them during the FY 2015-16 and FY 2016-17.

10. In view of above, I hold that the impugned order passed by the adjudicating authority,

confirming demand of Service Tax from the appellant during the FY 2014-15 to FY 2016-17. is

not legal and proper and deserves to be set aside. Since the demand of Service Tax fails, there

does not arise any question of charging interest or imposing penalties in the case.

11. Accordingly, I set aside the impugned order and allow the appeal filed by the appellant.

The appeal filed by the appellant stands disposed of in above terms.

1l,aw .
(Shiv Pratap Singh)

Commissioner (Appeals)

Attested

(R.a,iya,)
Superintendent(Appeals),
CGST, Ahmedabad
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To,

M/s. Manish Bhanuprasad Patel,
35, Super Bungalows,
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